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Background

Surveillance in public health is the means by which
people who are responsible for preventing or con-
trolling threats to health get the timely, ongoing, and
reliable information they need about the occurrence,
antecedents, time course, geographic spread, conse-
quences, and nature of these threats among the popu-
lations they serve.! “Policy surveillance” is the ongoing,
systematic collection, analysis, and dissemination of
information about laws and other policies of health
importance.?

There is a long tradition of conducting “50 state sur-
veys” to identify laws of public health significance.? A
recent scan identified 135 websites offering 50 state
health law surveys published since 2010, constituting
a substantial level of legal research work.* In contrast,
the use of scientific methods to create datasets of legal
variables suitable for use in evaluation research has
emerged in the last 20 years as a result of sustained
research funding for legal evaluation in key areas,
most notably alcohol and tobacco control. Unlike
“traditional” legal research, policy surveillance entails
use of systematic quantitative or qualitative coding to
create scientific datasets and track policies over time.?

Leading examples include the Alcohol Policy Informa-
tion System (APIS),® CDC’s State Tobacco Activities
Tracking and Evaluation (STATE) System,” and NCI’s
Classification of Laws Associated with School Students
(CLASS).8 In the past three years, the Public Health
Law Research (PHLR) Program of the Robert Wood
Johnson Foundation has been creating and publish-
ing legal datasets on LawAtlas, a prototype policy sur-
veillance content management system. These systems
exemplify the essential elements of policy surveillance:
data is collected and coded in a transparent, replica-
ble manner, and regularly updated; data is available
without charge for research; and policy information is
published on the web. Collectively, this body of work
has demonstrated that law can be collected and coded
for quantitative research with a high degree of accu-
racy and with sufficient nuance to capture important
legal variation.

In a 2011 Report, the Committee on Public Health
Strategies to Improve Health of the Institute of Medi-
cine suggested wider use of policy surveillance as
a public health tool. It noted, however, that such an
enterprise would face both administrative and meth-
odological challenges.? Although collecting and cod-
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ing legal data for scientific research is not a new prac-
tice, only recently have explicit methods for this work
been articulated.’? The several surveillance portals
have been developed independently, and differ in such
key dimensions as data format and availability. As part
of alarger effort to develop tools and methods for pub-
lic health law research, PHLR, working in collabora-

datasets. Consensus on the main technical proposi-
tions was defined as a mean agreement of 4. Three
items that came within 0.1 of reaching consensus in
rounds 1 and 2 were included as consensus standards
based on comments and explanations from the panel
and/or answers to context probes that demonstrated
agreement on the core elements of the proposition.

In the past three years, the Public Health Law Research (PHLR) Program of
the Robert Wood Johnson Foundation has been creating and publishing legal
datasets on LawAtlas, a prototype policy surveillance content management
system. These systems exemplify the essential elements of policy surveillance:
data is collected and coded in a transparent, replicable manner, and regularly
updated; data is available without charge for research; and policy information
is published on the web. Collectively, this body of work has demonstrated that
law can be collected and coded for quantitative research with a high degree of
accuracy and with sufficient nuance to capture important legal variation.

tion with CDC’s Office of State, Tribal, Local, and Ter-
ritorial Support (OSTLTS), ChangeLab Solutions, the
Network for Public Health Law, and the Public Health
Law Center, surveyed a Delphi panel of experts to
define basic standards and practices in the conduct of
policy surveillance. Results are reported here in accor-
dance with accepted methods for Delphi studies.”

Methods

A panel of experts was surveyed using web-based
forms over two rounds using a Delphi process. A Del-
phi process consists of multiple rounds of Likert-scale
questions and comment-based feedback to establish
consensus among a group of experts while maintain-
ing objectivity and giving equal weight to all partici-
pants’ responses. The survey covered four areas of
policy surveillance and legal data collection: (1) the
defining elements of policy surveillance, (2) concep-
tualizing a legal dataset, (3) the legal research process,
and (4) the coding process. The main technical prop-
ositions to be considered were set out as agreement
items on a five-point Likert scale. The survey also
included open-ended and multiple choice questions
that were intended to test the depth and specificity
of agreement (“context probes”). Every item was fol-
lowed with an opportunity for comment.

The process was conducted in the winter and spring
of 2013-2014. Fifteen experts were selected based on
their experience conducting 50 state surveys, health
surveillance, policy surveillance, and/or creating legal
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The survey’s first round consisted of 30 Likert-scale
propositions, and 14 context probes, created by the
research team based on the limited literature on pol-
icy surveillance.'? Propositions that reached consensus
in the first round were deemed accepted as technical
standards and were not repeated in the second round
unless comments or context probes raised important
issues that warranted further consideration. The sur-
vey’s second round consisted of 20 Likert-scale prop-
ositions and 5 context probes. These included both
repeated and new items created in response to panel
suggestions or evident disagreement or confusion. For
all questions in round 2, the voting information and
relevant comments from round 1 were provided to the
panel.

Results

The Delphi panel reached consensus on 28 elements
of policy surveillance and standards for its practice.
See Table 1. A scientific definition of a legal dataset
as a quantitative measurement of objective attributes
was accepted as the foundation of policy surveillance.
The mean was slightly below the designated consensus
level because two respondents were concerned that
qualitative measures (such as “strength” of a law) not
be excluded from the definition. There was, therefore,
strong consensus on the core proposition that a legal
dataset is a quantitative representation of the attri-
butes of a law. Likewise, the steps required to build a
dataset, and its standard components, reached strong
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Table |
Standards of Policy Surveillance Derived from Likert-Scale Questions with Corresponding Scores

Round | Round?2
PROPOSITION Mean Mean

Section |: Defining Elements of Policy Surveillance

The full text of this prompt was derived from E.Anderson et al.,““Measuring Statutory Law and Regula-
tions for Empirical Research,” in A.Wagenaar and S. Burris eds., Public Health Law Research:Theory and
Methods (2013) available at <http://ssrn.com/abstract=2021 91> (last visited February 4,2015).They
have been truncated for brevity in this table.

The following captures the key steps in creating a legal dataset:
Development and Scope
Systematic Collection of the Law
Coding
Documentation of the Research in a Codebook and Protocol
Dissemination

Updating” 44
A legal dataset is a collection of quantitative measurements that describe the apparent features of a
specified body of law across jurisdictions and/or time."t 39 39
A legal dataset must capture the effective date of the legal text.™ 4.2 43
A codebook must accompany every completed legal dataset. 4.6
A protocol must accompany every completed legal dataset. 4.6

Ordinarily, datasets funded by public agencies and foundations should be available to users under a Cre-
ative Commons or similar license allowing free use for research and other public-interest purposes. 43

Policy surveillance findings should be available to the public on the World Wide Web. 4.3

Section 2: Conceptualizing a Legal Dataset

The scope of a legal dataset should be defined through an iterative process of research, analysis and

expert consultation. 45
A domain expert should be consulted to help define the scope of the dataset. 4.4
More than one expert may be needed to create a legal dataset. 4.2
A domain expert should have a sophisticated professional understanding of the law being collected. 4.1

A domain expert who understands how the law to be measured is being implemented is desirable be-
cause he or she will be able to pick elements of the law most important for evaluation. ™ 34 39

Section 3: The Legal Research Process

Reliable legal research for policy surveillance requires the use of multiple search strategies including
keyword searches in a legal database, searching in a legal text’s table of contents, or using secondary

sources to identify laws. ™ 44 45
Replicable and transparent legal research requires recording all search terms and keywords, number of

search results, specific databases searched, and exclusion and inclusion criteria.* 43 4.5
Replicable and transparent legal research requires legal text to be collected and retained in a readily ac-

cessible, organized record system.'* 4.2 4.5
Reliable legal research for policy surveillance requires redundant research. 4.1

An explicit quality control plan should be followed when conducting research. For example, 100%
redundant research should be conducted until 95% of all redundant research is consistent with the
original research. Once this is achieved, 20% of additional research is redundantly researched by another
person unless the consistency drops below 95%." 4.2

Research should be conducted with 100% redundancy and subject to timely review until the research
strategy and each researcher are returning consistent results.™ 4 39
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Continuous review of the accuracy of legal research is essential for an accurate legal dataset. 44

It is essential for policy surveillance data to be kept current. 45

The same research and coding procedures that were used to create the dataset should be followed for

updating. 44

Section 4: The Coding Process

Coding legal data using software is superior in reliability to pencil and paper coding. 1 4 4.1
It is useful or desirable that the coding form (if electronic) allows legal text and coding questions to be

displayed on the same screen.* 3.7 4
It is useful or desirable that the coding platform (if electronic) allows simultaneous coding by two or

more researchers so that redundant coding or other simultaneous use can be achieved without manu-

ally merging different files.™ 3.8 4.1
Reliable legal coding for policy surveillance requires redundant coding. 43

An explicit quality control plan should be followed when coding legal data. For example, 100% redun-

dant coding should be conducted until 95% of all redundant coding is consistent with the original cod-

ing. Once this is achieved, 20% of additional coding is redundantly coding by another person unless the

consistency drops below 95%." 4.1
Coding should be conducted with 100% redundancy and subject to timely review until scheme and each

coder are returning consistent results.t 4.1 4.1
Continuous review of the accuracy of coding is essential for an accurate legal dataset. 4.5

*
This prompt has been edited for clarity or brevity.

This prompt or a permutation thereof appeared in both rounds.The texts of the prompts has been combined for clarity and brevity.

This prompt or a permutation thereof appeared in both rounds. Relevant comments from the Delphi panel from the first round

were reproduced with this prompt as it appeared in the second round.

consensus. The respondents agreed that defining the
scope of a dataset, including the laws to be collected
and the coding scheme, entailed an iterative process
of research and analysis carried out with the assis-
tance of experts in the topic area. They agreed on the
need for explicit quality control procedures, including
redundant research and coding; that coding with soft-
ware was superior to pencil and paper methods; and
that datasets should be regularly updated using the
original protocol.

Probes aimed at defining more specific elements of
the general standards had mixed results. There was
unanimity or near unanimity on the required elements
of a code book (e.g., variables, variable values) and pro-
tocol (e.g., search terms, inclusion criteria, and sources).
In contrast, there was wide variance on how often data-
sets should be updated, with a range of as soon as a new
law takes effect to one year. Similarly, while the need for
a content expert with a sophisticated understanding of
the topic area reached consensus, there was not con-
sensus on specific required qualifications or experience:
the nature of expertise required of a content expert
could vary from dataset to dataset, and any individual’s
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qualification to serve as an expert might not depend on
whether that person was a J.D. or had field experience
with the law in question.

Several reasons for this variance on specifics were
apparent. Comments and responses to the probes
indicated that the experts believed the general
standards could be implemented in different ways
depending on the project, and some respondents were
explicitly averse to an overly-specific, “one-size-fits-
all” methodological approach. Other panelists’ com-
ments explicitly or implicitly referred to resource
concerns. Redundant research and coding, the norm
in scientific research, is not common in traditional
legal research and so would add to the cost of the
work. Some respondents expressed concern that the
use of multiple researchers and coders within a rig-
orous quality control framework, while ideal, might
not always be feasible. Likewise, the panel agreed that
datasets should be updated periodically, but feasibil-
ity considerations seemed to influence the variance on
the appropriate interval, which ranged from whenever
the law changed to annually.
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Conclusion

This Delphi study reached high agreement on a basic
set of standards for conducting policy surveillance
and constructing legal datasets. The consensus stan-
dards defined in this survey formed the basis of a draft
technical guide for policy surveillance created by the
staff of the Public Health Law Research Project.’? A
consensus on how to best put these standards into
operation is still emerging, however, and would be a
fruitful topic of further discussion in the field. Panel-
ists indicated that resources are a continuing concern.
Policy surveillance on a scientific model is valuable
and efficient, but it is not free. Putting the Institute of
Medicine’s recommendation into practice may require
new resources, or the redirection of legal research
resources now being used in less efficient ways.
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