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Abstract:	
  	
  

A	
  transdisciplinary	
  	
  model	
  of	
  public	
  health	
  law,	
  linking	
  both	
  its	
  legal	
  and	
  scientific	
  elements,	
  can	
  

help	
  break	
  down	
  enduring	
  cultural,	
  disciplinary,	
  and	
  resource	
  barriers	
  that	
  have	
  prevented	
  the	
  

full	
  recognition	
  and	
  optimal	
  role	
  of	
  law	
  in	
  public	
  health.	
  Public	
  health	
  law	
  has	
  roots	
  in	
  both	
  law	
  

and	
  science.	
  For	
  more	
  than	
  a	
  century,	
  lawyers	
  have	
  helped	
  develop	
  and	
  implement	
  health	
  laws;	
  

over	
  the	
  last	
  50	
  years,	
  scientific	
  evaluation	
  of	
  the	
  health	
  effects	
  of	
  laws	
  and	
  legal	
  practices	
  has	
  

achieved	
  high	
  levels	
  of	
  rigor	
  and	
  influence.	
  We	
  describe	
  an	
  emerging	
  model	
  of	
  public	
  health	
  law	
  

uniting	
  these	
  two	
  traditions.	
  This	
  transdisciplinary	
  model	
  adds	
  scientific	
  practices	
  to	
  the	
  

lawyerly	
  functions	
  of	
  normative	
  and	
  doctrinal	
  research,	
  counseling,	
  and	
  representation.	
  These	
  

practices	
  include	
  policy	
  surveillance	
  and	
  empirical	
  public	
  health	
  law	
  research	
  on	
  the	
  efficacy	
  of	
  

legal	
  interventions	
  and	
  the	
  impact	
  of	
  laws	
  and	
  legal	
  practices	
  on	
  health	
  and	
  health	
  system	
  

operation.	
  	
  

Keywords:	
  policy	
  surveillance,	
  legal	
  epidemiology,	
  public	
  health	
  practice,	
  public	
  health	
  law,	
  

public	
  health	
  law	
  research	
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I. Introduction	
  

For	
  more	
  than	
  a	
  century,	
  public	
  health	
  lawyers	
  have	
  offered	
  legal	
  expertise	
  to	
  public	
  

health	
  practitioners.	
  Model	
  statutes,(30)	
  treatises,(36)	
  and	
  expert	
  reports	
  (46-­‐48)	
  attest	
  to	
  

law’s	
  place	
  as	
  an	
  important	
  component	
  of	
  legal	
  academia(6),	
  public	
  health	
  training(26)	
  and	
  

public	
  health	
  practice.(48)	
  	
  The	
  results	
  of	
  this	
  collaboration	
  have	
  been	
  impressive:	
  every	
  item	
  

on	
  the	
  Centers	
  for	
  Disease	
  Control	
  and	
  Prevention’s	
  (CDC)	
  list	
  of	
  great	
  public	
  health	
  

achievements	
  of	
  the	
  20th	
  century	
  can	
  be	
  attributed	
  in	
  part	
  to	
  legal	
  interventions.(22)	
  	
  	
  Despite	
  

its	
  modern	
  renaissance,	
  the	
  general	
  understanding	
  of	
  public	
  health	
  law	
  has	
  not	
  changed	
  much	
  

in	
  the	
  past	
  century.	
  Writing	
  about	
  the	
  field,	
  modern	
  public	
  health	
  lawyers	
  sound	
  like	
  their	
  

grandparents.	
  	
  Their	
  definitions	
  of	
  the	
  field	
  center	
  on	
  the	
  application	
  of	
  legal	
  expertise	
  to	
  define	
  

the	
  authority	
  of	
  health	
  agencies	
  and	
  to	
  analyze	
  the	
  legal	
  issues	
  that	
  arise	
  when	
  that	
  authority	
  is	
  

applied	
  in	
  particular	
  cases.	
  Grounded	
  in	
  legal	
  doctrine	
  and	
  theory,	
  this	
  model	
  includes	
  building	
  

and	
  applying	
  normative	
  frameworks,	
  providing	
  representation	
  in	
  legal	
  matters,	
  and	
  translating	
  

legal	
  expertise	
  into	
  actionable	
  knowledge	
  to	
  guide	
  both	
  lawyers	
  and	
  non-­‐lawyers	
  in	
  policy	
  

development,	
  implementation,	
  and	
  advocacy.	
  

Meanwhile,	
  another	
  mode	
  of	
  public	
  health	
  law	
  was	
  evolving	
  in	
  empirical	
  research.	
  	
  As	
  

law	
  became	
  an	
  important	
  tool	
  for	
  public	
  health	
  in	
  the	
  modern	
  regulatory	
  state,	
  scientific	
  

researchers	
  began	
  to	
  evaluate	
  its	
  impact	
  in	
  areas	
  like	
  traffic	
  safety,	
  gun	
  violence	
  and	
  tobacco	
  

control.(15)	
  These	
  researchers,	
  and	
  even	
  the	
  lawyers	
  they	
  worked	
  with,	
  didn’t	
  necessarily	
  think	
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of	
  their	
  work	
  as	
  “public	
  health	
  law.”	
  	
  Rather,	
  it	
  was	
  scientific	
  research	
  about	
  the	
  impact	
  of	
  

specific	
  legal	
  interventions	
  on	
  health.	
  Although	
  some	
  self-­‐identified	
  public	
  health	
  lawyers	
  

participated	
  in	
  scientific	
  evaluations,	
  (82;	
  86)	
  	
  and	
  both	
  Centers	
  for	
  Disease	
  Control	
  and	
  

Prevention	
  (CDC)	
  and	
  the	
  National	
  Institutes	
  of	
  Health	
  (NIH)	
  	
  funded	
  such	
  work,	
  little	
  was	
  done	
  

to	
  explicitly	
  link	
  the	
  legal	
  and	
  scientific	
  expressions	
  of	
  public	
  health	
  law,	
  or	
  to	
  build	
  an	
  

infrastructure	
  for	
  scientific	
  legal	
  research.	
  	
  	
  

Although	
  the	
  CDC’s	
  Public	
  Health	
  Law	
  Program	
  (PHLP)	
  had	
  funded	
  some	
  legal	
  evaluation	
  

work	
  after	
  its	
  launch	
  in	
  2000,	
  a	
  systematic	
  effort	
  to	
  bring	
  legal	
  evaluation	
  research	
  within	
  a	
  

public	
  health	
  law	
  framework	
  began	
  in	
  2009,	
  when	
  the	
  Robert	
  Wood	
  Johnson	
  Foundation	
  

(RWJF)	
  created	
  the	
  Public	
  Health	
  Law	
  Research	
  program	
  (PHLR).(14)	
  PHLR’s	
  mission	
  was	
  to	
  

build	
  a	
  distinct	
  identity	
  and	
  promote	
  rigorous	
  standards	
  for	
  the	
  scientific	
  study	
  of	
  how	
  laws	
  and	
  

legal	
  practices	
  affect	
  public	
  health.(20)	
  Through	
  funding,	
  methods	
  support	
  and	
  intellectual	
  

leadership	
  to	
  define	
  the	
  field,	
  PHLR	
  aimed	
  to	
  unite	
  researchers	
  studying	
  law	
  across	
  different	
  

disciplines	
  and	
  public	
  health	
  topics.	
  The	
  impetus	
  was	
  increased	
  by	
  the	
  renewal	
  of	
  the	
  CDC’s	
  

PHLP	
  to	
  strengthen	
  the	
  national	
  public	
  health	
  law	
  community	
  and	
  the	
  scientific	
  basis	
  of	
  its	
  

work.	
  	
  RWJF’s	
  investment	
  included	
  	
  convening	
  an	
  Institute	
  of	
  Medicine	
  (IOM)	
  panel	
  in	
  2010	
  to	
  

consider	
  the	
  state	
  of	
  public	
  health	
  law,(48)	
  creating	
  the	
  Network	
  for	
  Public	
  Health	
  Law	
  to	
  

provide	
  legal	
  technical	
  assistance,	
  	
  launching	
  a	
  project	
  on	
  Preemption	
  and	
  Movement	
  Building	
  

in	
  Public	
  Health,(70)	
  and	
  funding	
  the	
  work	
  of	
  ChangeLab	
  Solutions	
  and	
  the	
  Public	
  Health	
  Law	
  

Center	
  supporting	
  community-­‐based	
  public	
  health	
  efforts	
  nationwide.	
  	
  RWJF	
  helped	
  developed	
  

human	
  capital	
  in	
  public	
  health	
  law	
  through	
  fellowship	
  programs	
  for	
  lawyers	
  working	
  in	
  for	
  

Attorneys	
  General,(63)	
  law	
  professors,(21)	
  and	
  policy-­‐building	
  teams	
  of	
  state	
  health	
  officials.(3)	
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The	
  result	
  is	
  a	
  broader,	
  more	
  nuanced	
  understanding	
  of	
  public	
  health	
  law’s	
  many	
  facets.	
  	
  

This	
  understanding,	
  however,	
  is	
  still	
  not	
  widely	
  shared	
  or	
  accepted	
  in	
  either	
  public	
  health	
  or	
  

law.	
  Failure	
  to	
  integrate	
  law	
  and	
  public	
  health	
  creates	
  unavoidable	
  gaps	
  in	
  policy	
  and	
  in	
  the	
  

translation	
  of	
  evidence	
  into	
  widely-­‐deployed	
  legal	
  interventions	
  and	
  reforms.	
  To	
  encourage	
  

adoption	
  of	
  this	
  new,	
  enhanced	
  concept	
  of	
  public	
  health	
  law,	
  we	
  present	
  here	
  a	
  

“transdisciplinary	
  model	
  of	
  public	
  health	
  law,”	
  bringing	
  together	
  the	
  legal	
  and	
  scientific	
  

traditions	
  within	
  a	
  truly	
  integrated	
  field	
  with	
  two	
  intertwined	
  branches:	
  “public	
  health	
  law	
  

practice”	
  and	
  “legal	
  epidemiology.”	
  We	
  describe	
  these	
  branches	
  and	
  then	
  apply	
  the	
  model	
  to	
  

define	
  needs	
  and	
  priorities	
  more	
  clearly,	
  and	
  to	
  set	
  out	
  a	
  course	
  of	
  practical	
  changes	
  that	
  will	
  

help	
  achieve	
  the	
  elusive	
  goal	
  that	
  public	
  health	
  law	
  has	
  long	
  articulated:	
  widespread	
  

recognition	
  as	
  a	
  distinct	
  and	
  essential	
  discipline	
  of	
  public	
  health.(34;	
  64)	
  

II. Public	
  Health	
  Law	
  Practice	
  

Public	
  health	
  law	
  has	
  been	
  a	
  distinct	
  field	
  of	
  law	
  for	
  more	
  than	
  a	
  century.	
  	
  A	
  seminal	
  

document	
  in	
  the	
  development	
  of	
  public	
  health	
  practice	
  in	
  America,	
  Shattuck’	
  s	
  Report	
  of	
  A	
  

General	
  Plan	
  for	
  the	
  Promotion	
  of	
  General	
  and	
  Public	
  Health,	
  made	
  the	
  case	
  for	
  health	
  

legislation.(74)	
  	
  Along	
  with	
  important	
  treatises	
  on	
  the	
  police	
  power,(31;	
  83)	
  there	
  were	
  books	
  

devoted	
  solely	
  to	
  public	
  health	
  law	
  as	
  early	
  as	
  1892.(8;	
  66)	
  	
  Tobey	
  maintained	
  a	
  treatise	
  

through	
  the	
  1930s,(84),	
  and	
  articles	
  providing	
  an	
  overview	
  of	
  public	
  health	
  legal	
  authority	
  

appeared	
  in	
  public	
  health	
  journals	
  every	
  decade	
  or	
  so.	
  (42;	
  52;	
  59)	
  In	
  the	
  1950s,	
  a	
  “Public	
  

Health	
  Law	
  Research	
  Project”	
  at	
  the	
  University	
  of	
  Pittsburgh	
  School	
  of	
  Law	
  proposed	
  revisions	
  

to	
  hospital,	
  vital	
  statistics	
  and	
  disease	
  prevention	
  and	
  control,	
  and	
  local	
  health	
  administration	
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laws,	
  at	
  least	
  some	
  of	
  which	
  were	
  adopted.(76)	
  	
  Frank	
  Grad	
  published	
  the	
  first	
  edition	
  of	
  his	
  

Public	
  Health	
  Law	
  Manual	
  in	
  1965,(39)	
  producing	
  new	
  editions	
  for	
  forty	
  years.(38)	
  	
  The	
  2000s	
  

saw	
  Lawrence	
  Gostin’s	
  influential	
  treatise	
  and	
  important	
  works	
  by	
  public	
  health	
  law	
  experts	
  like	
  

Wendy	
  Parmet	
  (67)	
  and	
  Richard	
  Goodman	
  and	
  colleagues.(33)	
  

	
   The	
  contention	
  that	
  public	
  health	
  law	
  should	
  be	
  considered	
  a	
  distinct	
  legal	
  field,	
  like	
  

constitutional	
  law	
  or	
  environmental	
  law,	
  did	
  not	
  go	
  unchallenged.(6)	
  Some	
  leading	
  scholars	
  also	
  

contested	
  the	
  broad	
  scope	
  of	
  the	
  field,	
  urging	
  that	
  public	
  health	
  law	
  confine	
  itself	
  to	
  traditional	
  

legal	
  issues	
  related	
  to	
  disease	
  and	
  injury	
  control,	
  and	
  stay	
  away	
  from	
  broad	
  social	
  and	
  

environmental	
  interventions	
  targeting	
  “lifestyle”	
  risks	
  and	
  structural	
  “social”	
  dysfunctions.(29;	
  

73)	
  No	
  one,	
  however,	
  questioned	
  that,	
  at	
  its	
  core,	
  public	
  health	
  law	
  is	
  a	
  branch	
  of	
  legal	
  practice,	
  

the	
  responsibility	
  primarily	
  of	
  lawyers.	
  	
  In	
  1961,	
  Hamlin	
  defined	
  public	
  health	
  law	
  as	
  “the	
  

application	
  of	
  general	
  legal	
  principles	
  to	
  the	
  practice	
  of	
  public	
  health.”(42)	
  [p1733]	
  	
  	
  Thirty	
  years	
  

later,	
  Gostin	
  offered	
  more	
  nuance	
  but	
  the	
  same	
  view:	
  	
  

Public	
  health	
  law	
  is	
  the	
  study	
  of	
  the	
  legal	
  powers	
  and	
  duties	
  of	
  the	
  state	
  to	
  assure	
  the	
  

conditions	
  for	
  people	
  to	
  be	
  healthy	
  (e.g.,	
  to	
  identify,	
  prevent,	
  and	
  ameliorate	
  risks	
  to	
  

health	
  in	
  that	
  population)	
  and	
  the	
  limitations	
  on	
  the	
  power	
  of	
  the	
  state	
  to	
  constrain	
  the	
  

autonomy,	
  privacy,	
  liberty,	
  or	
  other	
  legally	
  protected	
  interests	
  of	
  individuals	
  for	
  the	
  

protection	
  and	
  promotion	
  of	
  community	
  health.(36)	
  

Descriptions	
  of	
  the	
  law’s	
  relevance	
  to	
  public	
  health	
  have	
  also	
  been	
  stable	
  and	
  settled.	
  

For	
  Hamlin,	
  “[t]he	
  law	
  is	
  a	
  resource	
  which	
  must	
  be	
  used	
  with	
  all	
  other	
  resources	
  such	
  as	
  health	
  

education,	
  trained	
  personnel,	
  adequate	
  facilities,	
  and	
  sufficient	
  funds	
  to	
  accomplish	
  the	
  proper	
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organization	
  and	
  operation	
  of	
  our	
  health	
  programs.”	
  (42)	
  [p1737]	
  	
  Gostin,	
  similarly,	
  proposes	
  

the	
  “core	
  idea”	
  that	
  	
  ”statutes,	
  regulations,	
  and	
  litigation	
  can	
  be	
  pivotal	
  tools	
  for	
  creating	
  the	
  

conditions	
  for	
  people	
  to	
  lead	
  healthier	
  and	
  safer	
  lives.”(35)	
  	
  Furthermore,	
  the	
  vision	
  of	
  how	
  law	
  

fits	
  into	
  the	
  work	
  of	
  public	
  health	
  professionals	
  doesn’t	
  change.	
  Hamlin	
  says	
  “it	
  is	
  necessary	
  

that	
  public	
  health	
  workers	
  have	
  a	
  framework	
  of	
  understanding	
  within	
  which	
  they	
  may	
  

recognize,	
  analyze,	
  and	
  understand	
  their	
  specific	
  legal	
  powers	
  and	
  problems.”(42)	
  [p1737]	
  	
  	
  

Grad’s	
  first	
  edition	
  had	
  a	
  forward	
  by	
  Surgeon	
  General	
  Luther	
  Terry,	
  who	
  hoped	
  that	
  the	
  book	
  

would	
  “serve	
  as	
  a	
  common	
  framework	
  between	
  health	
  professionals	
  and	
  their	
  legal	
  

advisors.”(39)	
  	
  Gostin	
  	
  expanded	
  the	
  audience	
  to	
  include	
  legislators,	
  judges	
  and	
  the	
  “informed	
  

lay	
  public,”	
  but	
  the	
  aim	
  is	
  the	
  same:	
  that	
  everyone	
  “study	
  and	
  understand”	
  the	
  “theory	
  and	
  

definition	
  of	
  public	
  health	
  law,	
  …	
  its	
  principal	
  analytical	
  methods,	
  and	
  …	
  its	
  dominant	
  

themes.”(36)	
  	
  	
  

Public	
  health	
  law	
  can	
  thus	
  be	
  seen	
  as	
  an	
  enduring	
  component	
  of	
  public	
  health,	
  but	
  one	
  

that	
  was	
  conducted	
  by	
  lawyers,	
  and	
  that	
  was	
  relevant	
  to	
  public	
  health	
  professionals	
  because	
  of	
  

their	
  need	
  for	
  legal	
  support	
  in	
  their	
  roles	
  as	
  public	
  officials,	
  law	
  enforcers,	
  or	
  advocates	
  for	
  

healthy	
  public	
  policy.	
  	
  The	
  view	
  that	
  public	
  health	
  law	
  is	
  the	
  province	
  only	
  of	
  lawyers	
  misses	
  the	
  

fact	
  that	
  public	
  health	
  laws	
  are	
  commonly	
  conceived,	
  promoted,	
  administered	
  and	
  evaluated	
  by	
  

public	
  health	
  professionals	
  without	
  JDs,	
  and	
  their	
  similarly	
  un-­‐barred	
  allies.	
  To	
  allow	
  recognition	
  

of	
  an	
  additional	
  facet	
  of	
  public	
  health	
  law,	
  one	
  not	
  primarily	
  within	
  the	
  professional	
  

“jurisdiction”	
  of	
  lawyers,	
  we	
  will	
  henceforth	
  refer	
  to	
  this	
  traditional	
  lawyer-­‐centric	
  portion	
  of	
  

public	
  health	
  law	
  as	
  “public	
  health	
  law	
  practice.”	
  	
  We	
  define	
  public	
  health	
  law	
  practice	
  as	
  “the	
  

application	
  of	
  professional	
  legal	
  skills	
  in	
  the	
  development	
  of	
  health	
  policy	
  and	
  the	
  practice	
  of	
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public	
  health,”	
  though	
  any	
  of	
  the	
  historical	
  definitions	
  of	
  the	
  field	
  would	
  do	
  just	
  as	
  well	
  for	
  

purposes	
  other	
  than	
  the	
  distinction	
  we	
  make	
  in	
  this	
  paper.	
  	
  Lawyers	
  in	
  public	
  health	
  law	
  

practice	
  play	
  at	
  least	
  three	
  important	
  roles:	
  counsel,	
  representation,	
  and	
  research.	
  We	
  do	
  not	
  

suggest	
  that	
  this	
  traditional	
  component	
  of	
  public	
  health	
  law	
  is	
  unimportant.	
  On	
  the	
  contrary,	
  

we	
  believe	
  legal	
  expertise	
  is	
  essential	
  in	
  all	
  its	
  forms	
  for	
  the	
  success	
  of	
  the	
  public	
  health	
  

enterprise.(32)	
  

To	
  be	
  true	
  to	
  practice,	
  the	
  public	
  health	
  lawyer’s	
  role	
  as	
  a	
  counselor	
  should	
  be	
  broadly	
  

conceived.	
  	
  Within	
  a	
  strictly	
  defined	
  lawyer-­‐client	
  relationship,	
  lawyers	
  provide	
  legal	
  

information,	
  analysis	
  and	
  advice.(56)	
  Government	
  lawyers	
  provide	
  counsel	
  to	
  health	
  officials	
  

(though	
  sometimes	
  it	
  may	
  be	
  unclear	
  whether	
  the	
  lawyer’s	
  “client”	
  is	
  the	
  elected	
  body,	
  health	
  

officer	
  or	
  an	
  attorney	
  general	
  or	
  other	
  legal	
  officer).	
  Public	
  health	
  lawyers	
  also	
  work	
  for	
  non-­‐

governmental	
  organizations	
  (NGOs),	
  but	
  many	
  do	
  not	
  represent	
  clients	
  in	
  a	
  strict	
  sense.	
  Some,	
  

like	
  lawyers	
  at	
  the	
  Network	
  for	
  Public	
  Health	
  Law,	
  the	
  CDC’s	
  Public	
  Health	
  Law	
  Program	
  and	
  

ChangeLab	
  Solutions,	
  understand	
  their	
  counseling	
  role	
  as	
  one	
  of	
  technical	
  assistance.	
  	
  They	
  

provide	
  legal	
  information,	
  including	
  interpretation	
  of	
  the	
  law,	
  training	
  and	
  strategic	
  

consultation.	
  They	
  often	
  draft	
  model	
  laws,	
  ordinances,	
  regulations	
  or	
  policies.	
  	
  Their	
  goal	
  is	
  to	
  

build	
  the	
  capacity	
  of	
  public	
  health	
  practitioners	
  and	
  other	
  community	
  leaders	
  to	
  use	
  the	
  law	
  to	
  

solve	
  problems	
  and	
  improve	
  population	
  health	
  outcomes.	
  They	
  do	
  not,	
  however,	
  regard	
  their	
  

consumers	
  as	
  clients,	
  and	
  disclaim	
  any	
  intent	
  to	
  provide	
  formal	
  legal	
  advice.	
  	
  Even	
  further	
  along	
  

the	
  spectrum	
  are	
  lawyers	
  who	
  could	
  best	
  be	
  described	
  as	
  working	
  for	
  the	
  “cause,”	
  whether	
  it	
  

be	
  tobacco	
  control,	
  a	
  human	
  rights	
  approach	
  to	
  public	
  health,	
  or	
  controlling	
  obesity.	
  Their	
  

counseling	
  role	
  centers	
  on	
  strategy	
  and	
  tactics	
  to	
  further	
  specific	
  legal	
  and	
  policy	
  goals.	
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Representation	
  –speaking	
  for	
  a	
  client	
  in	
  legal	
  and	
  other	
  fora	
  –	
  also	
  takes	
  many	
  forms	
  in	
  

public	
  health	
  law	
  practice.	
  	
  For	
  lawyers	
  representing	
  health	
  agencies	
  or	
  other	
  actual	
  clients,	
  it	
  

includes	
  litigation.	
  	
  While	
  opinion	
  and	
  evidence	
  are	
  mixed	
  on	
  the	
  value	
  of	
  impact	
  litigation	
  as	
  a	
  

public	
  health	
  tool,(68)	
  litigation	
  to	
  enforce	
  or	
  defend	
  public	
  health	
  laws	
  and	
  regulations	
  is	
  a	
  

staple	
  of	
  contemporary	
  public	
  health	
  practice.(56)	
  	
  	
  “Cause”	
  lawyers	
  and	
  academics	
  also	
  take	
  

part	
  in	
  litigation,	
  typically	
  by	
  filing	
  amicus	
  curiae	
  (“friend	
  of	
  the	
  court”)	
  legal	
  briefs	
  to	
  bring	
  

relevant	
  information	
  before	
  a	
  court	
  that	
  the	
  actual	
  parties	
  to	
  a	
  case	
  may	
  not	
  be	
  willing	
  or	
  able	
  

to	
  supply.	
  	
  	
  Lawyers	
  appear	
  before	
  legislative	
  committees,	
  regulatory	
  agencies	
  or	
  other	
  policy-­‐

making	
  entities,	
  to	
  provide	
  information	
  or	
  lobby	
  as	
  the	
  client’s	
  status	
  and	
  wishes	
  dictate.	
  Cause	
  

lawyers	
  often	
  take	
  leading	
  roles	
  in	
  advocating	
  for	
  policies	
  in	
  their	
  domains,	
  engaging	
  in	
  

community	
  organizing,	
  lobbying,	
  and	
  other	
  activities	
  to	
  advance	
  the	
  cause.	
  	
  Even	
  academics,	
  in	
  

their	
  writing	
  in	
  law	
  reviews,	
  usually	
  perceive	
  themselves	
  as	
  combining	
  research	
  with	
  some	
  level	
  

of	
  cause	
  representation.	
  

Research	
  in	
  public	
  health	
  law	
  practice	
  is	
  diverse.	
  	
  In	
  public	
  health	
  practice	
  settings	
  and	
  

academic	
  work,	
  legal	
  research	
  often	
  takes	
  the	
  form	
  of	
  the	
  collection	
  and	
  analysis	
  of	
  law	
  to	
  

characterize	
  the	
  conduct	
  it	
  prescribes	
  (what	
  are	
  the	
  rules?)(28)	
  or	
  to	
  answer	
  specific	
  legal	
  

questions	
  (can	
  x	
  do	
  y?).(44)	
  	
  Legal	
  research	
  is	
  conducted	
  to	
  map	
  the	
  content	
  and	
  distribution	
  of	
  

law	
  across	
  jurisdictions	
  (i.e.,	
  50	
  state	
  assessments).(54)	
  Lawyers	
  in	
  both	
  practice	
  and	
  academic	
  

settings	
  help	
  develop	
  policy;	
  lawyers	
  conceptualize	
  new	
  regimes,	
  like	
  a	
  Framework	
  Convention	
  

on	
  Tobacco	
  Control,	
  develop	
  model	
  laws,	
  and	
  draft	
  the	
  statutes	
  and	
  regulations	
  that	
  give	
  

policies	
  their	
  form.	
  	
  Lawyers,	
  particularly	
  those	
  in	
  academia	
  and	
  non-­‐governmental	
  public	
  

interest	
  organizations,	
  take	
  on	
  the	
  job	
  of	
  normative	
  framing	
  and	
  analysis.(89)	
  	
  In	
  the	
  face	
  of	
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well-­‐organized	
  efforts	
  to	
  limit	
  public	
  health	
  legal	
  authority,(69)	
  this	
  function	
  is	
  more	
  important	
  

than	
  ever.	
  	
  As	
  the	
  IOM	
  observed,	
  “Discussing	
  the	
  law	
  and	
  public	
  policy	
  is	
  not	
  possible	
  without	
  

addressing	
  the	
  societal	
  context—the	
  national	
  and	
  community	
  values,	
  norms,	
  and	
  popular	
  

attitudes	
  (i.e.,	
  toward	
  government,	
  toward	
  public	
  health)	
  and	
  perspectives	
  that	
  influence	
  

American	
  policymaking	
  and	
  Americans’	
  understanding	
  of	
  the	
  “good	
  life.””(48)[pp23-­‐24]	
  Public	
  

health	
  legal	
  research	
  ranges	
  from	
  defining	
  a	
  vision	
  of	
  the	
  good	
  to	
  setting	
  the	
  optimal	
  fine	
  for	
  

doing	
  bad.	
  

	
  	
  	
  

III. “Legal	
  Epidemiology”	
  

Public	
  health	
  law	
  practitioners	
  work	
  alongside	
  public	
  health	
  officials,	
  government	
  

agencies,	
  legislatures	
  and	
  social	
  organizations,	
  who	
  in	
  a	
  broad	
  sense	
  have	
  all	
  come	
  to	
  treat	
  law	
  

as	
  an	
  essential	
  and	
  normal	
  tool	
  of	
  public	
  health.	
  	
  This	
  public	
  health	
  law	
  practice	
  work	
  is	
  

essential	
  to,	
  but	
  is	
  also	
  substantially	
  assisted	
  by,	
  epidemiology,	
  etiology,	
  and	
  scientific	
  research	
  

on	
  the	
  impact	
  of	
  laws	
  and	
  legal	
  practices	
  on	
  public	
  health.	
  	
  From	
  the	
  development	
  or	
  selection	
  

of	
  policies,	
  through	
  their	
  enforcement,	
  to	
  decisions	
  about	
  whether	
  a	
  particular	
  law	
  should	
  be	
  

recommended	
  for	
  wide	
  adoption	
  or	
  repeal,	
  public	
  health	
  law	
  should	
  meet	
  the	
  same	
  standards	
  

of	
  evidence	
  and	
  evaluation	
  as	
  other	
  modes	
  of	
  intervention,	
  and	
  be	
  studied	
  with	
  the	
  same	
  

scientific	
  rigor	
  as	
  other	
  social	
  and	
  environmental	
  factors	
  related	
  to	
  health.(11)	
  	
  Research	
  and	
  

policy	
  development	
  focused	
  on	
  law’s	
  health	
  effects,	
  particularly	
  research	
  evaluating	
  legal	
  

interventions,	
  has	
  been	
  crucial	
  to	
  our	
  national	
  public	
  health	
  successes	
  and,	
  for	
  several	
  reasons,	
  

should	
  be	
  understood	
  as	
  an	
  integral	
  component	
  of	
  public	
  health	
  law.	
  Public	
  health	
  law	
  is	
  not	
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only	
  the	
  work	
  of	
  lawyers.	
  It	
  is	
  just	
  as	
  much	
  a	
  part	
  of	
  the	
  work	
  of	
  public	
  health	
  scientists	
  and	
  

practitioners.	
  

The	
  work	
  of	
  conceptualizing,	
  implementing	
  and	
  evaluating	
  laws	
  to	
  change	
  behaviors	
  and	
  

environments	
  entails	
  using	
  the	
  same	
  scientific	
  skills	
  and	
  methods	
  used	
  in	
  the	
  deployment	
  of	
  

other	
  modes	
  of	
  intervention	
  in	
  public	
  health.	
  	
  We	
  call	
  this	
  “legal	
  epidemiology,”	
  defined	
  as	
  “the	
  

scientific	
  study	
  of	
  law	
  as	
  a	
  factor	
  in	
  the	
  cause,	
  distribution	
  and	
  prevention	
  of	
  disease	
  and	
  injury	
  

in	
  a	
  population.”	
  	
  Within	
  that,	
  we	
  identify	
  these	
  three	
  components:	
  	
  	
  

• Legal	
  prevention	
  and	
  control	
  -­‐-­‐	
  the	
  study	
  of	
  laws	
  and	
  legal	
  practices	
  as	
  interventions	
  to	
  

prevent	
  disease	
  and	
  injury,	
  and	
  as	
  enablers	
  of	
  effective	
  public	
  health	
  administration.	
  

• Legal	
  etiology	
  -­‐-­‐	
  the	
  study	
  of	
  laws	
  and	
  legal	
  practices	
  as	
  causes	
  of	
  disease	
  and	
  injury.	
  

• Policy	
  surveillance	
  -­‐-­‐	
  the	
  ongoing,	
  systematic	
  collection,	
  analysis	
  and	
  dissemination	
  of	
  

information	
  about	
  laws	
  and	
  other	
  policies	
  of	
  health	
  importance.(23)	
  	
  	
  

	
  Legal	
  prevention	
  and	
  control	
  encompasses	
  the	
  oldest	
  and	
  best-­‐developed	
  domain	
  of	
  

legal	
  epidemiology.	
  The	
  scientific	
  literature	
  is	
  rich	
  with	
  studies	
  evaluating	
  the	
  impact	
  and	
  

implementation	
  of	
  interventional	
  public	
  health	
  laws	
  or	
  studying	
  the	
  factors	
  that	
  influence	
  their	
  

enactment.	
  	
  Anderson	
  and	
  Burris	
  reviewed	
  the	
  history	
  of	
  interventional	
  public	
  health	
  law	
  

research	
  in	
  several	
  important	
  topic	
  areas.(15)	
  	
  Like	
  other	
  recent	
  studies,(60;	
  75)	
  their	
  account	
  

challenges	
  the	
  perception	
  that	
  using	
  law	
  for	
  public	
  health	
  purposes	
  is	
  generally	
  unpopular	
  or	
  

prone	
  to	
  controversy.	
  It	
  also	
  makes	
  two	
  more	
  basic	
  points	
  about	
  the	
  field.	
  	
  	
  First,	
  in	
  domains	
  

like	
  alcohol,	
  auto-­‐safety	
  and	
  tobacco	
  control,	
  the	
  United	
  States	
  has	
  invested	
  in	
  creating	
  the	
  

infrastructure	
  of	
  researchers,	
  data	
  and	
  methods	
  that	
  makes	
  first-­‐rate	
  scientific	
  evaluation	
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possible.	
  	
  Second,	
  this	
  solid	
  scientific	
  work	
  has	
  made	
  a	
  material	
  contribution	
  to	
  the	
  widespread	
  

implementation	
  of	
  evidence-­‐based	
  public	
  health	
  law	
  interventions.	
  	
  Although	
  there	
  are	
  

exceptions	
  (for	
  example	
  motorcycle	
  helmet	
  laws	
  and	
  alcohol	
  excise	
  tax	
  rates),	
  a	
  comparison	
  of	
  

the	
  laws	
  found	
  effective	
  in	
  systematic	
  reviews	
  with	
  the	
  health	
  laws	
  of	
  the	
  states	
  will	
  generally	
  

show	
  a	
  high	
  level	
  of	
  agreement.(61)	
  While	
  not	
  all	
  areas	
  of	
  legal	
  intervention	
  have	
  been	
  so	
  well-­‐

evaluated,	
  these	
  examples	
  demonstrate	
  the	
  feasibility	
  and	
  practical	
  impact	
  of	
  public	
  health	
  law	
  

research	
  conducted	
  over	
  a	
  greater	
  variety	
  of	
  areas	
  and	
  with	
  a	
  high	
  degree	
  of	
  rigor	
  over	
  an	
  

extended	
  period	
  of	
  time.	
  	
  

Legal	
  prevention	
  and	
  control	
  includes	
  the	
  effects	
  of	
  laws	
  establishing	
  the	
  powers,	
  duties	
  

and	
  jurisdiction	
  of	
  health	
  agencies	
  law.(18;	
  20)	
  	
  Variation	
  in	
  this	
  legal	
  architecture	
  across	
  states	
  

and	
  localities	
  amounts	
  to	
  a	
  long-­‐term	
  experiment	
  in	
  public	
  health	
  management	
  that	
  has	
  been	
  

too	
  seldom	
  studied.	
  Developing	
  and	
  enforcing	
  regulations	
  are	
  among	
  the	
  ten	
  essential	
  health	
  

services,(85)	
  which	
  points	
  to	
  the	
  importance	
  of	
  individual	
  and	
  organizational	
  “legal	
  

capacity.”(18)	
  	
  Whether	
  and	
  how	
  actors	
  in	
  public	
  health	
  agencies	
  understand	
  and	
  apply	
  the	
  law,	
  

and	
  the	
  resources	
  they	
  have	
  to	
  do	
  it,	
  will	
  influence	
  the	
  agencies’	
  outputs	
  and	
  outcomes.	
  	
  To	
  

date,	
  health	
  system	
  legal	
  capacity	
  and	
  its	
  effects	
  have	
  not	
  been	
  sufficiently	
  studied.	
  The	
  ability	
  

of	
  researchers	
  and	
  practitioners	
  to	
  conduct	
  and	
  apply	
  research	
  in	
  this	
  domain	
  is	
  essential	
  for	
  

the	
  proper	
  use	
  of	
  law	
  to	
  promote	
  safer	
  environments	
  and	
  behaviors,	
  to	
  assure	
  that	
  health	
  

agencies	
  have	
  an	
  optimal	
  legal	
  design,	
  and	
  that	
  their	
  powers	
  are	
  being	
  effectively	
  wielded.	
  	
  

Legal	
  etiology	
  is	
  a	
  less	
  developed	
  concept	
  and	
  field,	
  but	
  is,	
  if	
  anything,	
  even	
  more	
  

important.	
  It	
  is	
  the	
  study	
  of	
  law’s	
  incidental	
  or	
  unintended	
  effects	
  on	
  health.	
  Not	
  all	
  law	
  that	
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influences	
  health	
  falls	
  within	
  the	
  traditional	
  boundaries	
  of	
  “health	
  law.”	
  	
  Most	
  laws	
  are	
  

proposed,	
  enacted	
  and	
  enforced	
  with	
  no	
  thought	
  at	
  all	
  to	
  health,	
  but	
  many	
  laws	
  and	
  policies	
  

can	
  have	
  a	
  powerful	
  health	
  impact.	
  	
  For	
  example,	
  immigration	
  policy	
  influences	
  health	
  and	
  

access	
  to	
  health	
  care	
  among	
  undocumented	
  immigrants	
  (57);	
  drug	
  laws	
  and	
  law	
  enforcement	
  

practices	
  can	
  exacerbate	
  HIV	
  risk	
  behavior	
  among	
  drug	
  users	
  (16);	
  unemployment	
  

compensation	
  laws	
  may	
  attenuate	
  the	
  effects	
  of	
  unemployment	
  on	
  adult	
  and	
  child	
  health	
  (50);	
  

zoning	
  may	
  determine	
  whether	
  consumers	
  can	
  conveniently	
  buy	
  fresh	
  fruits	
  and	
  vegetables	
  

(58).	
  	
  The	
  realization	
  that	
  a	
  wide	
  range	
  of	
  laws	
  and	
  policies	
  can	
  have	
  unintended	
  and	
  

unexpected	
  health	
  effects	
  was	
  a	
  primary	
  impetus	
  for	
  Health	
  Impact	
  Assessment	
  and	
  Health	
  in	
  

All	
  Policies	
  approaches.(24;	
  49)	
  	
  More	
  broadly,	
  law	
  is	
  a	
  vital	
  focus	
  for	
  research	
  addressing	
  social	
  

determinants	
  of	
  health	
  -­‐-­‐	
  –	
  social	
  and	
  environmental	
  factors	
  outside	
  of	
  traditional	
  medical	
  care	
  

and	
  public	
  health	
  intervention	
  that	
  impact	
  our	
  health	
  over	
  the	
  entire	
  life	
  course.(9;	
  25)	
  	
  As	
  the	
  

IOM	
  put	
  it,	
  	
  	
  

The	
  health	
  of	
  a	
  nation	
  is	
  shaped	
  by	
  more	
  than	
  medical	
  care,	
  or	
  by	
  the	
  choices	
  that	
  

individuals	
  make	
  to	
  maintain	
  their	
  health,	
  such	
  as	
  quitting	
  cigarette	
  smoking	
  or	
  

controlling	
  diabetes.	
  The	
  major	
  contributors	
  to	
  disease—risk	
  factors	
  under	
  the	
  control	
  

of	
  individuals	
  (e.g.,	
  obesity,	
  tobacco	
  use),	
  exposure	
  to	
  a	
  hazardous	
  environment,	
  or	
  

inadequate	
  health	
  care—are	
  themselves	
  influenced	
  by	
  circumstances	
  that	
  are	
  nominally	
  

outside	
  the	
  health	
  domain,	
  such	
  as	
  education,	
  income,	
  and	
  the	
  infrastructure	
  and	
  

environment	
  that	
  exist	
  in	
  workplaces,	
  schools,	
  neighborhoods,	
  and	
  

communities.(48)[p73]	
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Efforts	
  to	
  theorize	
  social	
  determinants,(5)	
  and	
  to	
  prescribe	
  reforms,(7)	
  have	
  been	
  

impressive	
  and	
  important,(10;	
  53)	
  	
  but	
  our	
  health	
  research	
  investments	
  remain	
  biased	
  towards	
  

the	
  individual	
  risk	
  factors	
  and	
  proximate	
  causes	
  of	
  death.	
  	
  RWJF’s	
  Commission	
  to	
  Build	
  a	
  

Healthier	
  America,(9)	
  and	
  its	
  new	
  Culture	
  of	
  Health	
  Initiative,(71)	
  build	
  on	
  “an	
  accumulating	
  

critical	
  mass	
  of	
  knowledge	
  in	
  social	
  and	
  biomedical	
  sciences”	
  	
  showing	
  associations	
  among	
  and	
  

elucidating	
  pathways	
  between	
  the	
  level	
  and	
  distribution	
  of	
  health	
  on	
  one	
  hand	
  and	
  an	
  array	
  of	
  

social	
  factors	
  on	
  the	
  other.(9)[p.	
  382]	
  	
  This	
  kind	
  of	
  support,	
  and	
  more,	
  is	
  crucial,	
  because	
  

moving	
  the	
  evidence	
  base	
  from	
  association	
  to	
  causation,	
  and	
  from	
  the	
  proximal	
  to	
  the	
  

upstream,	
  is	
  a	
  huge	
  challenge.	
  	
  Since	
  law	
  plays	
  such	
  an	
  important	
  and	
  pervasive	
  role	
  in	
  

structuring	
  environments	
  and	
  behaviors	
  and	
  beliefs,(17;	
  51;	
  55)	
  research	
  under	
  the	
  heading	
  of	
  

legal	
  etiology	
  	
  is	
  crucial	
  to	
  charting	
  a	
  course	
  of	
  practical	
  reform.	
  	
  	
  It	
  encompasses	
  law’s	
  

structural	
  role	
  in	
  shaping	
  the	
  level	
  and	
  distribution	
  of	
  health	
  in	
  a	
  community,(20;	
  48)	
  	
  	
  law’s	
  

contribution	
  to	
  cultural	
  beliefs	
  about	
  how	
  health	
  is	
  produced,	
  protected	
  and	
  distributed,	
  (55;	
  

71;	
  80)	
  and	
  how	
  we	
  can	
  use	
  legal	
  interventions,	
  such	
  as	
  enforcing	
  healthy	
  housing	
  codes,	
  to	
  

improve	
  health	
  and	
  health	
  equity.	
  	
  

Surveillance	
  in	
  public	
  health	
  is	
  the	
  means	
  by	
  which	
  people	
  who	
  are	
  responsible	
  for	
  

public	
  health	
  track	
  the	
  occurrence,	
  antecedents,	
  time	
  course,	
  geographic	
  spread,	
  

consequences,	
  and	
  nature	
  of	
  disease,	
  injury	
  and	
  risk	
  factors	
  among	
  the	
  populations	
  they	
  

serve.(12)	
  	
  If	
  law	
  matters	
  to	
  health,	
  policy-­‐makers,	
  officials	
  and	
  the	
  public	
  need	
  basic	
  

information	
  about	
  what	
  law	
  requires	
  and	
  where	
  it	
  applies	
  –	
  policy	
  surveillance.	
  If	
  the	
  impact	
  of	
  

law	
  is	
  to	
  be	
  empirically	
  assessed,	
  the	
  law	
  must	
  be	
  measured	
  in	
  a	
  way	
  that	
  creates	
  data	
  for	
  

evaluation.	
  	
  This	
  entails	
  scientific	
  methods	
  of	
  (usually)	
  quantitative	
  coding,(2)	
  but	
  also	
  the	
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collection	
  of	
  longitudinal	
  legal	
  data,	
  because	
  the	
  most	
  robust	
  evaluation	
  designs	
  require	
  

variation	
  in	
  time	
  as	
  well	
  as	
  space.(88)	
  	
  Scientific	
  coding	
  procedures,	
  combined	
  with	
  modern	
  

information	
  technology,	
  allow	
  the	
  efficient	
  publication	
  of	
  digitized	
  data	
  to	
  the	
  Internet.	
  

Publication	
  supports	
  the	
  rapid	
  diffusion	
  of	
  policy	
  information	
  to	
  health	
  professionals,	
  policy	
  

makers	
  and	
  the	
  public.	
  	
  	
  	
  

The	
  impulse	
  to	
  track	
  the	
  law	
  in	
  a	
  complex	
  federal	
  system	
  is	
  an	
  old	
  one.(40;	
  59)	
  	
  A	
  recent	
  

Internet	
  scan	
  turned	
  up	
  hundreds	
  of	
  web-­‐pages	
  reporting	
  current	
  50-­‐state	
  assessments	
  of	
  

health	
  law.(72)	
  	
  Only	
  in	
  a	
  very	
  few	
  instances,	
  however,	
  is	
  this	
  legal	
  information	
  systematically	
  or	
  

scientifically	
  collected,	
  coded	
  or	
  published	
  to	
  capture	
  change	
  over	
  time	
  or	
  provide	
  data	
  suitable	
  

for	
  use	
  in	
  evaluation.(45)	
  	
  The	
  adoption	
  of	
  policy	
  surveillance	
  as	
  a	
  standard	
  practice	
  of	
  public	
  

health,	
  which	
  the	
  IOM	
  has	
  encouraged,	
  (48)	
  will	
  bring	
  the	
  traditional	
  legal	
  practice	
  of	
  multi-­‐

jurisdictional	
  mapping	
  into	
  line	
  with	
  how	
  public	
  health	
  monitors	
  other	
  phenomena	
  of	
  interest,	
  

and	
  help	
  promote	
  more	
  rapid	
  diffusion	
  of	
  recommended	
  policies	
  and	
  promising	
  innovations.	
  	
  	
  

IV. Transdisciplinary	
  Public	
  Health	
  Law:	
  Implications	
  

The	
  essence	
  of	
  a	
  transdisciplinary	
  model	
  is	
  true	
  integration	
  of	
  theories,	
  methods	
  and	
  

tools	
  for	
  the	
  purpose	
  of	
  better	
  addressing	
  social	
  problems.(4;	
  77)	
  	
  “Transdisciplinary	
  research”	
  

is	
  not	
  merely	
  lawyers	
  and	
  scientists	
  pursing	
  the	
  same	
  public	
  health	
  goals	
  in	
  an	
  independent	
  or	
  

interactive	
  manner.	
  	
  Rather,	
  in	
  a	
  transdisciplinary	
  model,	
  	
  professionals	
  “representing	
  different	
  

fields	
  work	
  together	
  over	
  extended	
  periods	
  to	
  develop	
  shared	
  conceptual	
  and	
  methodologic	
  

frameworks	
  that	
  not	
  only	
  integrate	
  but	
  also	
  transcend	
  their	
  respective	
  disciplinary	
  

perspectives.”(79)[pS79]	
  	
  Figure	
  1	
  depicts	
  a	
  union	
  of	
  disciplines	
  that	
  is	
  already	
  producing	
  the	
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intellectual	
  products	
  of	
  a	
  transdisciplinary	
  endeavor,	
  including	
  “new	
  hypotheses	
  for	
  research,	
  

integrative	
  theoretical	
  frameworks	
  for	
  analyzing	
  particular	
  problems,	
  novel	
  methodological	
  and	
  

empirical	
  analyses	
  of	
  those	
  problems,	
  and,	
  ultimately,	
  evidence-­‐based	
  recommendations	
  for	
  

public	
  policy.”(78)[p.S22]	
  	
  	
  

	
  

Figure	
  1:	
  Transdisciplinary	
  Public	
  Health	
  Law	
  

	
  

To	
  integrate	
  law	
  and	
  science	
  in	
  public	
  health,	
  lawyers,	
  scientists	
  and	
  public	
  health	
  

institutions	
  must	
  all	
  change.	
  	
  Lawyers	
  in	
  a	
  transdisciplinary	
  practice	
  must	
  embrace	
  and	
  become	
  

competent	
  in	
  the	
  language,	
  concepts	
  and	
  frameworks	
  of	
  public	
  health	
  science,	
  and	
  tune	
  their	
  

work	
  to	
  its	
  maximum	
  scientific	
  value.	
  Thus,	
  for	
  example,	
  policy	
  surveillance	
  merges	
  traditional	
  

legal	
  research	
  with	
  scientific	
  methods	
  within	
  a	
  public	
  health	
  practice	
  concept	
  of	
  surveillance.	
  (2)	
  	
  



Burris	
  et	
  al.	
   Transdisciplinary	
  Public	
  Health	
  Law	
   17	
  

Lawyers	
  can	
  and	
  should	
  acquire	
  the	
  basic	
  grasp	
  of	
  research	
  methods	
  and	
  tools	
  needed	
  to	
  bring	
  

their	
  legal	
  expertise	
  to	
  bear	
  in	
  transdisciplinary	
  evaluation	
  research	
  teams.(87)	
  	
  As	
  key	
  links	
  in	
  

the	
  chain	
  of	
  translating	
  evidence	
  into	
  policy,	
  lawyers	
  should	
  be	
  engaged	
  in	
  helping	
  define	
  

research	
  needs	
  and	
  translating	
  research	
  knowledge	
  into	
  policy	
  form.	
  

Public	
  health	
  professionals	
  must	
  accept	
  law	
  as	
  a	
  mode	
  of	
  behavioral	
  and	
  environmental	
  

influence	
  that	
  can	
  be	
  theorized,	
  measured	
  and	
  manipulated	
  like	
  any	
  other.	
  	
  The	
  legal	
  

epidemiologist	
  engages	
  law	
  as	
  an	
  important	
  factor	
  in	
  health;	
  understands	
  that	
  it	
  shapes	
  

behavior	
  and	
  environments	
  in	
  ways	
  that	
  go	
  beyond	
  simple	
  deterrence	
  models;	
  and	
  avoids	
  

black-­‐box	
  studies	
  that	
  fail	
  to	
  take	
  advantage	
  of	
  socio-­‐legal	
  and	
  behavioral	
  theories	
  accounting	
  

for	
  the	
  many	
  ways	
  that	
  law	
  affects	
  behavior	
  and	
  the	
  social	
  and	
  physical	
  environment.	
  (19)	
  	
  The	
  

expeditious	
  evaluation	
  of	
  deliberate	
  legal	
  health	
  interventions	
  is	
  recognized	
  as	
  important,	
  but	
  

so	
  is	
  the	
  effort	
  to	
  understand	
  how	
  non-­‐health	
  laws	
  contribute	
  to	
  poor	
  health	
  and	
  health	
  

inequities.	
  	
  	
  At	
  its	
  best,	
  public	
  health	
  science	
  is	
  already	
  transdisciplinary,	
  drawing	
  on	
  fields	
  as	
  

diverse	
  as	
  urban	
  planning,	
  economics,	
  sociology,	
  anthropology	
  and	
  epidemiology.	
  It	
  is,	
  in	
  truth,	
  

a	
  small	
  step	
  to	
  incorporate	
  a	
  scientifically-­‐informed	
  field	
  of	
  law.	
  	
  	
  

A	
  transdisciplinary	
  practice	
  requires	
  structural	
  changes	
  in	
  institutions,	
  funding	
  streams	
  

and	
  professional	
  hierarchies.(27)	
  More	
  than	
  a	
  decade	
  ago,	
  an	
  IOM	
  committee	
  on	
  public	
  health	
  

education	
  recommended	
  that	
  law	
  and	
  policy	
  be	
  strengthened	
  in	
  the	
  public	
  health	
  curriculum	
  to	
  

train	
  lawyers,	
  scientists	
  and	
  health	
  practitioners	
  to	
  transcend	
  disciplinary	
  boundaries.(26)	
  	
  	
  

Progress	
  has	
  been	
  limited.	
  The	
  recent	
  growth	
  of	
  JD/MPH	
  programs	
  is	
  producing	
  more	
  lawyers	
  

who	
  understand	
  both	
  cultures,	
  filling	
  the	
  oft-­‐expressed	
  need	
  of	
  public	
  health	
  practitioners	
  for	
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lawyers	
  who	
  “get”	
  public	
  health.	
  That	
  doesn’t	
  address	
  legal	
  training	
  for	
  MPHs,	
  which	
  needs	
  to	
  

be	
  more	
  substantial	
  and	
  more	
  transdisciplinary	
  in	
  the	
  ways	
  we	
  have	
  outlined	
  here.	
  	
  When	
  it	
  

comes	
  to	
  training	
  researchers,	
  the	
  goal	
  should	
  not	
  be	
  to	
  build	
  a	
  large	
  cohort	
  of	
  legal	
  specialists	
  

within	
  the	
  health	
  research	
  world.	
  	
  The	
  more	
  useful	
  aim	
  is	
  for	
  all	
  social	
  and	
  behavioral	
  

researchers	
  to	
  have	
  the	
  willingness	
  and	
  competence	
  to	
  study	
  law	
  as	
  a	
  factor	
  when	
  it	
  is	
  present	
  

in	
  the	
  health	
  phenomenon	
  in	
  view.	
  This	
  goal	
  is	
  consistent	
  with	
  the	
  view	
  that	
  law	
  is	
  not	
  

fundamentally	
  different	
  from	
  other	
  social	
  and	
  environmental	
  influences	
  on	
  health.	
  	
  To	
  continue	
  

the	
  progress	
  of	
  the	
  past	
  few	
  years,	
  the	
  model	
  of	
  the	
  JD/MPH	
  suggests	
  the	
  value	
  of	
  developing	
  

JD/PhD	
  programs	
  to	
  train	
  researchers	
  who	
  can	
  take	
  the	
  lead	
  in	
  the	
  further	
  development	
  of	
  legal	
  

epidemiology.	
  	
  

Public	
  health	
  law	
  practice	
  has	
  never	
  been	
  better	
  supported.	
  Between	
  the	
  RWJF-­‐

sponsored	
  programs,(43)	
  	
  CDC’s	
  Public	
  Health	
  Law	
  Program,(34)	
  and	
  the	
  many	
  academic	
  and	
  

community-­‐based	
  topical	
  health	
  law	
  centers,	
  health	
  professionals,	
  agencies,	
  advocates,	
  the	
  

media	
  and	
  engaged	
  citizens	
  have	
  never	
  had	
  so	
  many	
  lawyers	
  they	
  could	
  call	
  on	
  for	
  legal	
  

expertise.	
  	
  But	
  there	
  has	
  been	
  little	
  progress	
  in	
  increasing	
  dedicated,	
  qualified	
  legal	
  counsel	
  for	
  

health	
  agencies,	
  or	
  finding	
  a	
  feasible	
  model	
  for	
  doing	
  so	
  among	
  the	
  many	
  small	
  agencies	
  that	
  

make	
  up	
  local	
  public	
  health.(48;	
  62)	
  	
  Like	
  many	
  other	
  public	
  health	
  services,	
  public	
  health	
  law	
  

relies	
  on	
  discretionary	
  foundation	
  and	
  government	
  funding	
  that	
  could	
  be	
  redirected	
  at	
  any	
  

time.	
  	
  	
  

Legal	
  epidemiology	
  remains	
  too	
  low	
  a	
  priority	
  among	
  research	
  funders.	
  	
  In	
  alcohol	
  and	
  

auto-­‐safety	
  we	
  have	
  outstanding	
  examples	
  of	
  how	
  to	
  build	
  an	
  infrastructure	
  of	
  data	
  and	
  career	
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opportunities	
  that	
  can	
  lead	
  to	
  rigorous	
  methods	
  and	
  compelling	
  results.(15)	
  	
  Sustained	
  funding	
  

came	
  from	
  NIH,	
  the	
  National	
  Highway	
  Traffic	
  Safety	
  Administration	
  and	
  non-­‐governmental	
  

organizations	
  like	
  the	
  Insurance	
  Institute	
  for	
  Highway	
  Safety	
  and	
  RWJF.	
  	
  But	
  NIH’s	
  support	
  of	
  

legal	
  evaluation	
  has	
  been	
  neither	
  systematic	
  nor	
  comprehensive.	
  	
  Perhaps	
  the	
  most	
  important	
  

example	
  of	
  this	
  has	
  been	
  in	
  the	
  lack	
  of	
  NIH	
  emphasis	
  on	
  rapidly	
  evaluating	
  state	
  and	
  local	
  public	
  

health	
  law	
  innovations,	
  which	
  can	
  deliver	
  “doses”	
  of	
  treatment	
  to	
  tens	
  or	
  hundreds	
  of	
  millions	
  

of	
  people	
  if	
  they	
  are	
  rapidly	
  scaled	
  up,	
  and	
  yet	
  receive	
  far	
  less	
  evaluation	
  funding	
  from	
  NIH	
  than	
  

individualized	
  behavioral	
  interventions	
  delivered	
  to	
  just	
  a	
  few	
  thousand	
  people	
  by	
  peers	
  or	
  

clinicians.	
  	
  CDC,	
  too,	
  could	
  have	
  a	
  broader	
  impact	
  on	
  the	
  evidence	
  base	
  by	
  organizing	
  its	
  

investments	
  in	
  legal	
  epidemiology	
  more	
  productively.	
  While	
  CDC	
  appreciates	
  and	
  invests	
  in	
  

legal	
  and	
  policy	
  research,	
  projects	
  are	
  often	
  farmed	
  out	
  in	
  small	
  contracts	
  designed	
  to	
  meet	
  

short-­‐term	
  needs	
  of	
  specific	
  programs.	
  	
  Opportunities	
  include	
  more	
  actively	
  coordinating	
  policy	
  

surveillance	
  and	
  other	
  mapping	
  work,	
  leading	
  the	
  charge	
  for	
  standard	
  methods	
  and	
  tools	
  that	
  

support	
  higher	
  quality	
  and	
  easier	
  data	
  sharing,	
  and	
  bringing	
  more	
  transdisciplinary	
  lawyers	
  into	
  

the	
  work.	
  	
  	
  

Transdisciplinary	
  public	
  health	
  law	
  represents	
  an	
  opportunity	
  for	
  more	
  effective	
  

collaboration	
  to	
  advance	
  public	
  health	
  through	
  law	
  and	
  policy.	
  	
  Efforts	
  to	
  regulate	
  behavior	
  and	
  

environments	
  have	
  been	
  opposed	
  both	
  by	
  influential	
  scholars(29)	
  and	
  industries	
  that	
  don’t	
  

wish	
  to	
  be	
  constrained;	
  courts	
  have	
  issued	
  decisions	
  that	
  cast	
  doubt	
  on	
  the	
  scope	
  of	
  health	
  

authority	
  to	
  issue	
  innovative	
  rules	
  like	
  the	
  New	
  York	
  City	
  soda	
  portion	
  cap,(37)	
  and	
  a	
  federal	
  

appellate	
  panel	
  ruling	
  on	
  graphic	
  cigarette	
  warning	
  labels	
  went	
  so	
  far	
  as	
  to	
  question	
  whether	
  

the	
  government	
  had	
  any	
  interest	
  in	
  influencing	
  consumption	
  of	
  otherwise	
  legal	
  products.(1)	
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Preemption	
  –	
  the	
  authority	
  of	
  state	
  or	
  federal	
  lawmakers	
  to	
  bar	
  lower	
  governmental	
  units	
  from	
  

rule-­‐making	
  in	
  particular	
  topics	
  –	
  is	
  too	
  often	
  used	
  to	
  stifle	
  innovation	
  and	
  regulation	
  that	
  

responds	
  to	
  local	
  needs.(70)	
  The	
  majority	
  of	
  Americans	
  seem	
  to	
  support	
  vigorous	
  use	
  of	
  law	
  to	
  

improve	
  health,(60)	
  but	
  public	
  consensus	
  on	
  specific	
  policies	
  does	
  not	
  always	
  translate	
  into	
  the	
  

election	
  of	
  officials	
  ready	
  to	
  promote	
  and	
  implement	
  them.	
  	
  

In	
  both	
  courts	
  of	
  public	
  opinion	
  and	
  courts	
  of	
  law,	
  public	
  health	
  needs	
  to	
  do	
  a	
  better	
  job	
  

making	
  its	
  case	
  for	
  resources	
  and	
  collective	
  action.(89)	
  	
  A	
  transdisciplinary	
  model	
  links	
  research,	
  

advocacy	
  and	
  practice	
  	
  more	
  organically,	
  so	
  that	
  when	
  policymakers	
  face	
  problems,	
  they	
  have	
  

the	
  evidence	
  and	
  expertise	
  they	
  need	
  to	
  adopt	
  proven	
  interventions	
  or	
  design	
  plausible	
  

innovations;	
  so	
  that	
  advocates	
  promoting	
  a	
  specific	
  course	
  of	
  policy	
  action	
  have	
  the	
  tools	
  they	
  

need	
  to	
  engage	
  and	
  inform	
  stakeholders,	
  including	
  the	
  knowledge	
  of	
  policy	
  trends	
  and	
  where	
  

similar	
  policies	
  have	
  been	
  adopted	
  so	
  far;	
  so	
  that	
  practitioners	
  charged	
  with	
  enforcing	
  policy	
  

can	
  draw	
  upon	
  methods	
  and	
  insights	
  tested	
  by	
  implementation	
  research;	
  and	
  so	
  that	
  	
  when	
  

public	
  health	
  law	
  practitioners	
  are	
  assessing	
  legal	
  risks	
  or	
  defending	
  a	
  measure	
  in	
  court,	
  they	
  

have	
  at	
  hand	
  the	
  scientific	
  evidence	
  they	
  need.	
  	
  	
  The	
  organic	
  links	
  contemplated	
  in	
  a	
  

transdisciplinary	
  model	
  can,	
  by	
  these	
  means,	
  shorten	
  the	
  time	
  required	
  to	
  go	
  from	
  intuitive	
  

problem	
  solving	
  in	
  the	
  face	
  of	
  new	
  problems	
  to	
  the	
  identification	
  and	
  widespread	
  adoption	
  of	
  

those	
  legal	
  innovations	
  that	
  stand	
  the	
  test	
  of	
  evaluation:	
  better	
  health	
  faster.	
  

A	
  transdisciplinary	
  model	
  is	
  also	
  well-­‐suited	
  to	
  the	
  challenge	
  of	
  reclaiming	
  public	
  

health’s	
  political	
  legitimacy	
  and	
  legal	
  weight.	
  	
  For	
  many	
  reasons,	
  including	
  diligent	
  ideological	
  

campaigning,	
  it	
  is	
  not	
  difficult	
  for	
  opponents	
  to	
  cast	
  even	
  a	
  proven	
  health	
  measure	
  as	
  one	
  more	
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bumbling,	
  paternalistic	
  government	
  intrusion	
  into	
  individual	
  rights	
  or	
  efficient	
  markets.(13)	
  	
  The	
  

social	
  and	
  political	
  campaign	
  to	
  delegitimize	
  and	
  defund	
  regulation	
  has	
  moved	
  in	
  parallel	
  with	
  a	
  

legal	
  effort	
  to	
  weaken	
  the	
  legal	
  basis	
  for	
  public	
  health	
  action,	
  most	
  notably	
  through	
  a	
  drastic	
  

expansion	
  of	
  First	
  Amendment	
  protections	
  for	
  corporations.(65)	
  Lawyers,	
  including	
  academic	
  

public	
  health	
  lawyers,	
  can	
  develop	
  normative	
  frameworks	
  (89)	
  and	
  legal	
  strategies	
  (81)	
  (67)	
  to	
  

begin	
  to	
  reverse	
  these	
  trends.	
  	
  Informed	
  by	
  social	
  science	
  (and	
  bitter	
  experience),	
  public	
  health	
  

can	
  learn	
  to	
  broaden	
  our	
  arguments.	
  	
  Public	
  health	
  advocacy	
  traditionally	
  speaks	
  in	
  the	
  moral	
  

realm	
  of	
  preventing	
  harm	
  and	
  reducing	
  inequities.	
  These	
  kinds	
  of	
  arguments	
  tend	
  to	
  be	
  well-­‐

received	
  by	
  liberals.	
  	
  As	
  the	
  psychologist	
  Jonathan	
  Haidt	
  has	
  shown,	
  a	
  broader	
  moral	
  pallet	
  –	
  

including	
  appeals	
  to	
  loyalty,	
  sanctity	
  and	
  liberty	
  –	
  is	
  needed	
  to	
  reach	
  political	
  conservatives	
  and	
  

independents.	
  (41)	
  	
  RWJF’s	
  Culture	
  of	
  Health	
  initiative	
  is	
  an	
  ambitious	
  effort	
  to	
  restore	
  an	
  

appreciation	
  of	
  health	
  and	
  the	
  commitments	
  necessary	
  to	
  achieve	
  it	
  to	
  the	
  American	
  mindset.	
  	
  

Law	
  and	
  policy,	
  as	
  a	
  way	
  of	
  expressing	
  our	
  most	
  important	
  values,	
  will	
  play	
  an	
  important	
  part	
  in	
  

the	
  cultural	
  change	
  we	
  so	
  badly	
  need.	
  	
  	
  	
  

V. Conclusion	
  

Four	
  major	
  IOM	
  reports	
  over	
  25	
  years	
  have	
  lamented	
  the	
  state	
  of	
  public	
  health	
  laws,	
  the	
  

practice	
  of	
  law,	
  the	
  training	
  of	
  public	
  health	
  officials	
  in	
  law,	
  and	
  the	
  access	
  of	
  health	
  officials	
  to	
  

quality	
  legal	
  advice	
  (26;	
  46-­‐48).	
  	
  And	
  this	
  was	
  all	
  during	
  a	
  “renaissance”	
  in	
  the	
  field.	
  	
  	
  	
  We	
  have	
  

described	
  a	
  more	
  inclusive,	
  interdisciplinary	
  model	
  of	
  public	
  health	
  law,	
  linking	
  both	
  its	
  legal	
  

and	
  scientific	
  elements.	
  Breaking	
  down	
  the	
  enduring	
  cultural,	
  disciplinary	
  and	
  resource	
  barriers	
  

in	
  this	
  way	
  will	
  promote	
  full	
  recognition	
  and	
  optimal	
  role	
  of	
  law	
  in	
  public	
  health.	
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Summary	
  Points	
  	
  

1. Public	
  health	
  law	
  encompasses	
  both	
  the	
  application	
  of	
  professional	
  legal	
  skills	
  in	
  the	
  

development	
  of	
  health	
  policy	
  and	
  the	
  practice	
  of	
  public	
  health,	
  and	
  the	
  scientific	
  

study	
  of	
  law	
  as	
  a	
  factor	
  in	
  the	
  cause,	
  distribution	
  and	
  prevention	
  of	
  disease	
  and	
  

injury	
  in	
  a	
  population.	
  

2. A	
  transdisciplinary	
  model	
  of	
  public	
  health	
  law,	
  integrating	
  legal	
  and	
  scientific	
  

elements	
  of	
  the	
  work	
  and	
  the	
  workforce,	
  will	
  lead	
  to	
  more	
  robust	
  evidence	
  of	
  laws	
  

impact	
  on	
  health	
  and	
  more	
  rapid	
  diffusion	
  of	
  effective	
  policies.	
  	
  

3. Legal	
  health	
  interventions	
  that	
  “treat”	
  millions	
  should	
  be	
  more	
  rigorously	
  and	
  

rapidly	
  evaluated.	
  	
  

4. Funding	
  for	
  policy	
  surveillance	
  and	
  other	
  legal	
  and	
  policy	
  mapping	
  work	
  should	
  be	
  

better	
  coordinated	
  to	
  maximize	
  usefulness	
  and	
  avoid	
  duplication.	
  	
  

5. Standard	
  methods	
  and	
  tools	
  will	
  support	
  better	
  data,	
  data	
  sharing	
  and	
  higher	
  quality	
  

legal	
  and	
  policy	
  analysis	
  and	
  evaluation.	
  

6. Study	
  of	
  law’s	
  role	
  in	
  structuring	
  the	
  physical	
  and	
  social	
  environment	
  is	
  a	
  neglected	
  

area	
  and	
  will	
  particularly	
  benefit	
  from	
  a	
  transdisciplinary	
  approach.	
  

7. Training	
  of	
  lawyers,	
  policy	
  professionals,	
  public	
  health	
  practitioners	
  and	
  scientists	
  

should	
  embody	
  and	
  support	
  a	
  transdisciplinary	
  perspective.	
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